North Dakota Law Review
Volume 9

Number 3

Article 3

1933

Unsound Legislation
North Dakota Law Review Associate Editors

Follow this and additional works at: https://commons.und.edu/ndlr

Recommended Citation
North Dakota Law Review Associate Editors (1933) "Unsound Legislation," North Dakota Law Review: Vol.
9 : No. 3 , Article 3.
Available at: https://commons.und.edu/ndlr/vol9/iss3/3

This Note is brought to you for free and open access by the School of Law at UND Scholarly Commons. It has been
accepted for inclusion in North Dakota Law Review by an authorized editor of UND Scholarly Commons. For more
information, please contact und.commons@library.und.edu.

BAR BRIEFS

NORTH DAKOTA DECISIONS
Williams vs. City of Fargo: Plaintiff owned property in Fargo
upon which she desired to build a dwelling. The City wanted a portion
of it to open a street (12th). At meetings of the City Commission
discussion resulted in promises to require all buildings to face on 11/2
Street, and building permit was subsequently issued plaintiff requiring
plaintiff to build facing 11Y2 Street. Plaintiff sold a small bungalow
to one Coulter. At time of sale this faced 112 Street, but the purchaser obtained a permit to rebuild facing 12th Street. Subsequently
no more permits were granted for a 1132 Street facing, but two or
three were issued for a 12th Street facing. This brought three back
yards directly opposite plaintiff's front yard. There was no attempt
to deny the damage to plaintiff's property. HELD: 1. City Commissioners are only agents of the City, and the City is not liable when they
exceed their authority. 2. Persons dealing with officers of a municipality must, at their peril, ascertain the scope of authority. 3. The zoning
ordinance does not give the City authority to direct the facing of
buildings in any direction. 4. Plaintiff's damage did not result from
the opening of 12th Street, but by reason of the facing of new buildings
on 12th Street and the failure to carry out its agreement (which was
ultra vires) to have all such buildings face 11/2 Street. 5. The dismissal, on defendant's motion, was held to be under Sec. 7597, 1913,
and not under Chap. 133, 1921 Session Laws. "If the plaintiff fails
to establish a claim the court could, on the motion, dismiss the case
without a final determination, but had no authority to dismiss it on
the merits."
-0--Holgerson vs. Devils Lake: This was an action for damages for
injury sustained by a minor while using a toboggan slide constructed,
maintained and operated by the City on premises belonging to the City's
School District. Demurrers to the complaint were sustained as to the
City and Park District, but overruled as to the individual members
of the Park Board. HELD: A park district is a corporate agency and
is not liable for the tort of its agents committed in the performance of
governmental duty. Sections 4055 to 4063 of C. L. 1913 define the
powers of park commissions. The mere fact that the slide was erected
upon property belonging to a separate corporate entity of the city does
not alter the governmental character of the enterprise. The board had
power to acquire land by purchase, gift, devise, condemnation, or otherwise. Under these broad provisions it could lease land or acquire such
grounds under license. Unless otherwise affirmatively established, the
actions of the board were lawful and innocent, and the demurrer should
have been sustained as to all defendants.

UNSOUND LEGISLATION
We use that term with respect to the bill before the present legislative assembly which provides for majority control of the State
Pardon Board. In making such a designation for that legislation, we
are not concerned with current rumors relating to any possible motives
for the introduction of the bill at this time. The designation is made,
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and, we believe, fittingly, because the bill does not voice sound policy,
generally.
We know of but one real reason for the presence of the Attorney
General and the Chief Justice of the Supreme Court on this Board.
That is to act as a check upon the Executive, also on the Board. The
Executive has the power of making two lay appointments to the Board.
It is only natural that any one sitting in session upon the same board
with the appointing power should defer to the wishes of that power,
at least in every case of "close" decision. It should be clear, therefore,
that the change would give the Executive complete control- of all acts
of such board.
We do not believe, even, that a change in the bill to permit control
by a four-fifths vote is wise. The parole and pardoning power is too
all-important to be exercised otherwise than through unanimous action.
The criticism is all too frequent and widespread now that America fails
to detect crime; that, when it detects, it fails to convict the criminal;
and, when it succeeds in convicting, it fails in.its efforts at detention.
The change proposed by this bill is a backward step. We, therefore, sincerely hope and trust that the Legislature will not enact it
into law.

SHALL WE MEET THE TEST?
We quote a paragraph from the February issue of the Bar Bulletin
of the Bar Association of the City of Boston:
"'Our political organization has not yet met the test. Broadly
speaking, it has not yet balanced its budgets, and it shows that very
natural human trait-and politics is very human-of finding it easy
to spend, but difficult to save.
"'Whether a great democracy can discipline itself adequately and
in time to preserve its own solvency and so save its own liberties remains
yet to be seen.'
"These words, spoken recently in Boston by Owen D. Young,
seem to the Bulletin to be as trenchant a summary of today's situation
as has yet been uttered. Can this nation, can our Commonwealth, so
act as to preserve solvency? We know that efforts are in the making,
but we also know that so far but little has been accomplished. Faced
with the certainty that state, county and municipal revenue will be
sharply reduced this year in Massachusetts, there is need for a
thorough examination of all governmental machinery. Nor will it do
to think in terms of the present year only. The problem of the cost of
government is a continuing one.
"So far the measures taken or proposed consist largely of
obvious ways of retrenchment, such as reducing salaries. Perhaps it
is essential in the present emergency that the pay envelopes of public
employees be lightened, but the vital need is to eliminate the wastes of
government. Reducing salaries is merely a stop-gap; eliminating wasteful

